Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)

1979

Delmont Gentry v. Lawrence Morris : Brief of
Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.
Robert B. Hansen; Attorneys for Respondent;
Delmont Gentry; Plaintiff Pro Se;
Recommended Citation
Brief of Appellant, Gentry v. Morris, No. 16090 (Utah Supreme Court, 1979).
https://digitalcommons.law.byu.edu/uofu_sc2/1448

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.

IN THE SUPREME COURT OF THE STATE OF UTAH
!JELHONT GENTRY,
Plaintiff-Appellant,
-v-

I

LAWRENCE MORRIS, Warden,
Utah State Prison,

Case No. 16090

Defendant-Respondent.

r
I

I
I

I

BRIEF OF APPELLANT
Appeal from the judgment of the Third District Court,
Judge James S. Sawaya presiding, denying the appellant's complaint
for a writ of habeas corpus.

Delmont Gentry
Pro Se
P.O. Box 250
Draper, Utah 84020
Robert Hansen
Robert R. Wallace
William W. Barrett
Utah Attorney General's Office
236 State Capital Building
Salt Lake City, Utah 84114

F ~ L F.

I

\

~

JI!.N 2 2 1979
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
___. ....... -----···
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Clar\, Suprt~mo Cecrt, U~ah

IN THE SUPREME COURT OF THE STATE OF UTAH

DELMONT GENTRY,
Plaintiff-Appellant,
-v-

LAI.JRENCE MORRIS, Warden,
Utah State Prison,

Case No. 16090

Defendant-Respondent.

BRIEF OF APPELLANT
Appeal from the judgment of the Third District Court,
Judge James S. Sawaya presiding, denying the appellant's complaint

for a writ of habeas corpus.

Delmont Gentry
Pro Se
P.O. Box 250
Draper, Utah 84020
Robert Hansen
Robert R. Wallace
William W. Barrett
Utah Attorney General's Office
236 State Capital Building
Salt Lake City, Utah 84114

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

TABLE OF CONTENTS
PAGE
STATEMENT OF THE NATURE OF THE CASE

1

DISPOSITION IN THE LOWER COURT.

1

RELIEF SOUGHT ON APPEAL

2

STATEMENT OF FACTS. . .

2

ARGUMENT
POINT I: THE RELIEF SOUGHT IN THE HABEAS CORPUS
ACTION SHOULD HAVE BEEN GRANTED BECAUSE THE TRIAL
COURT ERRED IN OVERRULING THE APPELLANT'S MOTION
TO BAR THE TESTIMONY OF THE REBUTTAL WITNESSES
OFFERED BY THE PROSECUTION AND THE ADMISSION OF
SUCH TESTIMONY VIOLATED THE APPELLANT'S RIGHTS
UNDER THE DUE PROCESS CLAUSE OF THE FOURTEENTH
AMENDMENT. . . . . . . . . . . . . . . . . . . .

3

POINT II: THE APPELLANT WAS DENIED OF HIS RIGHT
TO DUE PROCESS OF LAW BECAUSE HE APPEARED BEFORE
THE JURY DRESSED IN IDENTIFIABLE PRISON CLOTHES.

6

POINT III: THE STANDARDS APPLICABLE TO DETERMINE
WHETHER THE DEFENDANT IN A CRIMINAL CASE RECEIVED
EFFECTIVE ASSISTANCE OF COUNSEL ARE SET FORTH IN
UTAH CODE ANN. §77-64-1 (SUPP. 1977) AND UNDER
THOSE STANDARDS THE APPELLANT DID NOT RECEIVE
A FAIR TRAIL AND THE WRIT OF HABEAS CORPUS SHOULD
HAVE BEEN GRANTED.

6

CONCLUSION. . . . . . . . .

8
CASES CITED

Commonwealth v. Jackson,

Pa._319 A.2d 161 (1974)

5

Estelle v. Williams, 96 S.Ct. 1691 (1976)

6

Gunderson v. Turner, 493 P.2d 1278 (1972)

7

\~ardius

4,5

v. Oregon, 412 U.S. 470 (1972) . .

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

i

TABLE OF CONTENTS
(Continued)
PAGE

STATE STATUTES CITED
Utah Code Ann. §77-22-17 (Supp. 1977)

3,.

Utah Code Ann. §77-64-1 (Supp. 1977).

6''

OTHER AUTHORITIES CITED
Pennsylvania Rules of Criminal Procedure . . . .
United States Constitution, Fourteenth Amendment, Due Process
Clause . . . . . . . . . . . . . . . . . . . .
. . . .

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered
i i by the Utah State Library.
Machine-generated OCR, may contain errors.

3,4

IN THE SUPREME COURT OF THE STATE OF UTAH

:r
DELXONT GENTRY,
Plaintiff-Appellant,
-v-

LAWRENCE MORRIS, Warden,
Utah State Prison,

Case No. 16090

Defendant-Respondent.

BRIEF OF APPELLANT
,4

STATEMENT OF THE NATURE OF THE CASE
Appellant, Delmont Gentry, appeals from a judgment of
the Third Judicial District Court, in and for Salt Lake County,
State of Utah, The Honorable James S. Sawaya, judge presiding,
denying the appellant's complaint for a writ of habeas corpus.
DISPOSITION IN THE LOWER COURT
Appellant filed a complaint for a writ of habeas corpus
in the Third Judicial District Court.
the Honorable James S. Sawaya.

The matter was heard before

The Court having heard arguments by

counsel and based on the evidence, the Court dismissed appellant's
complaint.
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RELIEF SOUGHT ON APPEAL
The applleant seeks an order of this Court revers ~ng
·
the
decision of the lower court d eny~ng
·
·
h
·
d"
w~t
preJu ~ce his complaint fo·
a writ of habeas corpus.
STATEMENT OF FACTS
The appellant is presently being held in the custody of
the respondent in his capacity as Warden of the Utah State Prison,
pursuant to a judgment, sentence and commitment rendered by the
District Court in and for Carbon County, State of Utah, in Criminal
No. 1966.
The complaint for a writ of habeas corpus

was heard

on the 17th day of August, 1978, before the Honorable James S.
Sawaya, Judge of the above entitled Court, Delmont Gentry being
present and represented by his attorney, Randall Gaither, and
respondent being represented by Robert R. Wallace, Assistant Attorn<
General.

The Court having heard arguments by counsel and based on

the evidence, the Court dismissed the complaint.
At the hearing the appellant testified that he was tried
in prison clothes, but there was no objection raised at trial by his
attorney to the appellant's being tried in that kind of clothing.
In addition, he testified as to several alleged grounds
as to why he believed he was denied effective assistance of counsel
At the hearing, the Court was provided with a copy of thE
transcript of the trial and a memorandum of law was supplied to the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
2 -errors.
Machine-generated OCR, may-contain

court pointing out alleged errors in the trial.
POINT I
THE RELIEF SOUGHT IN THE HABEAS CORPUS ACTION
SHOULD HAVE BEEN GRANTED BECAUSE THE TRIAL COURT
ERRED IN OVERRULING THE APPELLANT'S MOTION TO
BAR THE TESTIMONY OF THE REBUTTAL WITNESSES
OFFERED BY THE PROSECUTION AND THE ADMISSION
OF SUCH TESTIMONY VIOLATED THE APPELLANT'S
RIGHTS UNDER THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT.
At the appellant's trial, the State called two police
officers in rebuttal to the alibi defense offered by the appellant
as a defense (T. 113).

The appellant had relied upon the defense

that he was at his parent's home at the time the crime was committed.
The two rebuttal witnesses were local police officers who
investigated the case and took statements directly from the appellant
at the time of his arrest (T. 114).

They were available to the

prosecution at all times prior to the trial.

Notwithstanding this

fact, the prosecution claimed that they had not learned of these
witnesses' testimony (T. 114).
However, the appellant had been required to give notice
of his alibi witness and the place where the appellant claimed to
have been at the time of the alleged offense under the requirements
of Utah Code Ann. §77-22-17 (Supp. 1977).

The burden then rests

with the prosecution to determine the exact content of their
testimony to find out the nature of the defense after the appellant
had been
statutorily
toforlist
their
and
addresses,
Utah
Sponsored
by the S.J. Quinney Lawforced
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digitization
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of Museum
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Code Ann.

§77-22-17 (1953) and also to determine whether or not

rebuttal witnesses will be called.
In the instant case,

their information would have been

easily discoverable from the reports of the local police.

Because

of the procedure outlined in the statute the prosecution could not
reasonably claim surprise, on the contrary, the burden was on the
prosecution to determine their rebuttal witnesses and to inform
the appellant.
The current statue does not contain the constitutional
infirmities which were present in the former statute as a result of
its lack of reciprocal discovery by the respondent.

The United

States Supreme Court held in Wardius v. Oregon, 412 U.S. 4 70 (1972)
that the Due Process Clause of the Fourteenth Amendment forbids the

enforcement of an alibi statute unless a reciprocal right to discov1
the State's case is given to criminal defendants.

The Court found

that in the absence of such an opportunity to discover the State's
rebuttal witnesses, a criminal defendant cannot be compelled to
reveal his alibi defense.

The Court reasoned that it is fundamenta:

unfair to require a defendant to divulge the details of his own cas1

while at the same time subjecting him to the hazard of surprise con·
cerning refutation of the very evidence he discloses to the State.
In the light of the rule announced in Wardius v. Oregon,
supra, the prosecution is constitutionally compelled to disclose to
the defendant a list of the names and addresses of the witnesses use
to rebut the alibi defense.

A failure by the State to reciprocate

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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and properly disclose its witnesses violates the Due Process Clause
of the Fourteenth Amendment if the defendant has been required to
furnish alibi information to the State.
In Commonwealth v. Jackson, ____Pa. ______ , 319 A. 2d 161
(1974), the defendant, pursuant to the Pennsylvania Rules of Criminal

Procedure had notified the Commonwealth of the names and addresses
of the witnesses he intended to call to establish an alibi.

The

defendant's request for the names and addresses of those witnesses
the Commonwealth planned to produce to refute his alibi was refused
by the trial court.

The Supreme Court held that the Commonwealth

was constitutionally bound to afford the defendant reciprocal discovery as required by Wardius v. Oregon, supra.

The Court said:

Due process requires that if an accused is
compelled to comply with a notice of alibi
rule, the Commonwealth must reciprocate and
provide the names and addresses of all witnesses
who will be called to refute an accused's alibi
regardless of whether the witnesses will be
called in rebuttal or in the Commonwealth case
in chief. Note 4 at 163. (Emphasis added).
The conviction of the defendant in Jackson was reversed and a
new trial was granted because the Commonwealth had not shown that
the constitutional error involved was harmless beyond a reasonable
doubt.
In light of the foregoing authority the trial court's
failure to exclude the State's rebuttal evidence constituted
reversible error on either of two grounds:

(1) the trial court

abused its discretion under Utah Code Ann. §77-12-17 (1953) in
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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refusing to exclude the State's rebuttal evidence, and (2) the
denial of reciprocal discovery violated the Due Process issue of
the Fourteenth Amendment and therefore, the relief sought in the
writ of habeas corpus should have been granted.
POINT II
THE APPELLANT WAS DENIED OF HIS RIGHT TO DUE
PROCESS OF LAW BECAUSE HE APPEARED BEFORE THE
JURY DRESSED IN IDENTIFIABLE PRISON CLOTHES.
In the case of Estelle v. Hilliams, 96 S. Ct. 1691 (1976)
the United States Supreme Court held that a state cannot consistent
with the Fourteenth Amendment compel an accused to stand trial befo:
a jury dressed in prison clothes.

The Court also found that the

trial judge had no duty to inquire of the defendant as to whether ht
was going intentionally to trial in prison clothes.
However, in this case, the appellant actually made a
request to his appointed counsel and therefore the case of Estelle
v. Williams is distinguishable.

The waiver of the appellant's

constitutional right was not the type of personal, knowing waiver
as was contemplated by the Estelle decision.
POINT III
THE STANDARDS APPLICABLE TO DETERMINE WHETHER
THE DEFENDANT IN A CRIMINAL CASE RECEIVED
EFFECTIVE ASSISTANCE OF COUNSEL ARE SET FORTH
IN UTAH CODE ANN. §77-64-l (SUPP. 1977) AND
UNDER THOSE STANDARDS THE APPELLANT DID NOT
RECEIVE A FAIR TRIAL AND THE WRIT OF HABEAS
CORPUS SHOULD HAVE BEEN GRANTED.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

In the memorandum of law filed by the respondent, the

respondent claims that the standard to be applied in the Court's
review of the record in this case is set forth in Gunderson v. Turner,
493 P.2d 1278 (1972).

In that case the Court stated that the repre-

sentation must be equivalent to a defense that is shown or pretense
of an appearance of representation, by an attorney who manifests his

real concern about the interests of the accused.
However, the legislature has passed Utah Code Ann. §77-64-1
(Supp. 1977), Laws of Utah which specifically sets forth standard for
representation.

That section states:

Minimum standards provided by county for defense
of indigent defendant.
The legislature of
the State of Utah hereby declares the following
to be minimum standards to be provided
each county for the defense of defendants
who are financially unable to obtain and
various administrative bodies of the State of
Utah:
(1) Provide counsel for every indigent person
unable to employ counsel who faces the possibility
of the deprivation of his liberty of other serious
criminal sanction.
(2) Afford representation which is experienced,
competent, and zealous.
(3) Provide the investigatory and other
facilities necessary for a complete defense.
(4) Come into operation at a sufficiently
early stage of the proceeding so as to fully
advise and protect the defendant.
(5) Assure undivided loyalty of defense counsel
to the client.
(6) Include the taking of appeals and the prosecuting of other remedies, before or.after a
conviction, considered by the defend~ng counsel
to be in the interest of justice.
. ..
(7) Enlist community participation a~d respons~b~l~ty
and encourage the continuing cooperat~on of the
organized bar.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

- 7 -

Appellant respectfully submits that under these standar(;
the record reveals that the appellant did not receive effective
assistance of counsel at his trial.

CONCLUSION
In light of the trial transcript, the evidence presented
at the habeas corpus hearing and the authority herein, the judgment
of the lower court should be reversed.
Respectfully submitted,

DELMONT GENTRY
Pro Se

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

- 8 -

